KRATTENMAKER OXONNOR & INGBER P.C. 

ATTORNEYS AT LAW 


August 10, 2020 


One McKinley Square 
Boston, Massachusetts 02109 
Telephone (617) 523-1010 
FAX (617) 523-1009 

Charles G. Krattenmaker, Jr. 

Mary Winstanley O’Connor 
KennethIngber 

Of Counsel: Raymond Sayeg 


VIA EMAIL 


Jennifer Raitt, Director 
Department of Planning and Community 
Development 
Town of Arlington 
730 Massachusetts Avenue 
Arlington, MA 02476 

Re: 1207-121 I Massachusetts Avenue. Arlington, MA (collectively 

referred to as the “Property”') / Docket No. 3602 

Dear Director Raitt: 

Pursuant to the request of the Arlington Redevelopment Board (hereinafter referred to as 
the ‘'Board”), I am providing the Board with the additional information requested: 

• Floor Area Ratio Calculation for the Building., Bonus and Open Space Calculat i ons and 
Issues Regarding Public Access Space 1 

Article 5, Section 5.3.6 references the exceptions to the maximum floor area ratio ("FAR”) 
regulations or the “bonus” FAR, so-called. The determination that the proposed project is not a 
dwelling is relevant to the determination of the bonus FAR provisions contained in Article 5, 
Section 5.3.6. Article 5, Section 5.3.6C sets out the additional gross floor area or bonus FAR 
permitted. 

'The square footage of both lots is 14,030. The GFA would be 21,045 square feet (14,030 x 
1.5 -- see Article 5, Section 5.5.2. The bonus FAR would be 2,104 square feet (21,045 x .10). See 
Article 5, Section 5.3.6(D)(5). 

Section 5.3.6A specifically authorizes the Board to grant a special permit subject to the 
standards contained in Section 3.3 or 3.4, as applicable, to allow a maximum gross floor area 
higher than is permitted in the district subject to the requirements set out at 5.3,6A( 1 )-(3). 


1 The building inspector has determined that: (a) the floor area of the cellar of the proposed hotel and restaurant is 
excluded from the calculation of Gross Floor Area as more than one half of its height, measured from finished floor 
to finished ceiling is below the average finished grade of the ground adjoining the building. Article 2 and Article 5, 
Section 5.3.22(A)(6); and (b) bay windows that arc more than two feet off the floor are likewise excluded from the 
calculation of Gross Floor Area. 
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Accordingly, the total GFA permitted would be 23,149 square feet (21,045 +2,104). The 
petitioner’s proposed GFA is 22,845 square feet. 

The petitioner suggests that this proposal satisfies the requirements of Article 5, Section 
5.3.6A(1) and (2). 

The petitioner is proposing “public access” space, which will provide for a public art and 
presentation area located in the front right area of the Property. As such, the Property, two lots 
which are being aggregated with the B-4 use the larger use, is entitled to a 10% increase in FAR. 
The revised plans which are attached indicate that the petitioner is granting the Town 675 square 
feet of bonus FAR space, which is substantially more than is required by the Bylaw. 

After considering the functionality of a 210 square foot area, the applicant felt this amount 
of space would not meet his vision for public use and has offered to provide 675 square feet (while 
still only getting a benefit based on the 210 square foot requirement). Fie has proposed the area 
run concurrent with the 40 year mixed-use restriction as well as a reasonable scheduling plan; as 
there are two business operations utilizing the site. 

• Applicants Vision 

From the outset of the RFP process, the applicant has been clear that his belief and desire 
is to leverage this development in two major ways; first, that this project would be a major catalyst 
in furthering the multi-decade attempt to tap into the tourism trade in Lexington; secondly, it would 
create much needed pedestrian traffic in the Heights, helping to stimulate economic activity. 

A significant component of this is creating an open and welcoming venue for historical, 
cultural and artistic presentations (a great chance for exposing visitors and residents to the 
historical treasures in town). This generous proposal of 675 square feet is an attempt to provide 
truly a functional area, which will provide an outdoor, upscale, relaxing area to enjoy public events. 
He believes the proposal achieves this goal. 

An open space which has no other amenities or onsite logistical support does not achieve 
the applicant’s vision. Instead, this proposal creates a real opportunity to provide a true “public 
private” success. The goal is to work with the hotel operator to store, setup and support the 
technological and utilities needed to make the site a truly meaningful venue. In fact, the applicant 
believes that working with the hotel and restaurant could likely result in the potential for some in 
kind donations of menu samples and refreshments during these events. The applicant’s vision is 
something “outside the box”, a first for Arlington and sets the bar for similar future projects. No 
one should be interested in a small benign area with no usefulness and something destined to be 
underutilized. 
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However, whether the applicant proceeds with the project based on the increased GFA is 
directly connected to the need to have restrictions placed on the use of the bonus area, including 
the number of days per week and the amount of time it is utilized. The applicant cannot and will 
not agree to unfettered use of the space for seven days a week from dawn until dusk. This is neither 
in the interest of the hotel and restaurant operators nor neighborhood. 

• Issues to be Considered 


The Bylaw (Section 5.3.6, D(5)) refers to “deeded or easement” space. As noted, the 
applicant is willing to have the space restricted for the forty year mixed-use term. 1 Iowever, when 
you read further, the bylaw notes that this public area shall not be included in open space or in 
calculating the GFA. The result of this language is that when calculating the maximum GFA, the 
applicant loses 315 square feet of GFA. 

If the applicant does not utilize the bonus GFA section of the Bylaw, he suggests that the 
following will occur in reducing the size of the development. 

1. 4 to 6 hotel rooms would be removed from the fourth floor with a conservative 
estimate of $1,500,000 to $2,000,000 in lost hotel taxes to the Town over 40 years 
(this number is based on current room and tax rates, which will likely increase). 

2. A substantial reduction in property taxes. Due to the reduction in the room count, 
the applicant estimates that the property tax lost to be between approximately 
$326,000 to $490,000 over 40 years (this number is based on current assessments 
and tax rates). Please keep in mind that if the Town does go to a split tax rate in 
the future, this entire project would be taxed at the higher commercial rate. 

3. The opportunity to set a new benchmark for creating open public space throughout 
our business districts will likely be lost. 

• Corner Lots. Setbacks and Upper Sum Sicpback 

Article 5, Section 5.3.8(A) provides that a “corner lot shall have minimum street yard 
depths which shall be the same as the required front yard depths for the adjoining lot”. The lot 
adjoining the property at issue on Clarke Street located in an R-2 zone has a front yard depth of 
7.9 feet. 

The Bylaw requires no front or side yard setback for a Mixed-Use Development, Article 5, 
Section 5.5.2(B). 
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The approved correct version of Article 5, Section 5.3.17 provides for an additional 7.5 
foot stepback beginning at the fourth story “along all building elevations with street frontage . . ,” 2 
This is no longer an issue as the fourth floor has a 7.5 stepback from Massachusetts Avenue and 
Clark Street sides. 

The Board, as confirmed by Town Counsel in his memorandum dated May 13, 2020, has 
the authority to grant an adjustment to the required setbacks as set forth elsewhere in the Bylaw to 
account for specific conditions unique to the proposal. Thus, if it is the Board's position that 
Section 5.3.8(A) applies, the Board has the authority to adjust the setback. Indeed, the Board has 
done so on a number of projects most recently for 882-892 Massachusetts Avenue. 

Further, I have discussed Section 5.3.8(A) with the building department. The interpretation 
of the language “which shall be the same as the required front yard depths for the adjoining lot” 
references the present required front yard depth of the adjoining lot, which is 7.9 feet. If the 
homeowner were required to rebuild, the required front yard depth would be the existing front 
yard. 

The proposed project at the Massachusetts Avenue/Clark Street corner is 10.7 feet from 
the lot line and at the rear of the building is 5.7 feet from the lot line. If the required front lot line 
of the adjoining lot is 7.9 feet, the relief requested by the applicant relates to essentially the rear 
portion of the Clark Street lot line and is frankly de minimus particularly given the relief granted 
to 882-892 Massachusetts Avenue. Moreover, even if the required front yard depth were 20 feet, 
this Board is clearly compelled by the facts to grant the relief requested. 

The applicant can make and has made as set forth below a clear and compelling case for 
the Board to find that there are conditions unique to this proposal enabling the Board to grant the 
setback relief requested. 

The applicant respectfully suggests that the facts and circumstances unique to the proposed 
project that compel the Board to exercise its discretion to adjust the required setback on the Clark 
Street side are as follows: 

1. The proposed development is truly a mixed-use project as contemplated by the 
Bylaw. 

2. The conversion of a vehicular-oriented business district lot from a vehicular- 
oriented use to an aesthetically pleasing mixed-use development is prioritized in 
the Bylaw. The Bylaw, Article 5, Section 5.5.1(E), in fact, encourages the 


2 Town Counsel’s Memorandum dated May 13, 2020, addresses the correct version of Section 5.3.17 to be applied by 
the Board. 
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conversion of B-4 uses “to other retail, service, office, or residential use, 
particularly as part of a mixed-use development .” (emphasis supplied.) 

3. The applicant is incorporating into the project a significantly undersized and 
generally nonconforming lot owned by the Town into a viable development. The 
lot on which the Disabled American Veterans building is located, 1207 
Massachusetts Avenue, is only 4,645 square feet. The only use that could be made 
of this lot under the Bylaw is for a mixed- use project. The size of the lot and the 
constraints of the Bylaw virtually make this lot impractical and undesirable for 
development. 

4. The price and conditions imposed by the Town in its request for proposal resulted 
in only one bid for 1207 Massachusetts Avenue, which was the proposal made by 
the applicant. Absent the development of the Town-owned lot as proposed by the 
applicant, the Town will likely be unable to procure an interested party that would 
be prepared to pay the price demanded by the Town and incur the costs to develop 
a relatively small building. 

5. This proposed projects sits at the “Foot of the Rocks”, which is the site of the former 
home of Benjamin Locke, who served as a captain for Menotomy’s Minute Men 
during the Lexington Alarm. After Paul Revere and William Dawes rode past 
Locke’s house at the Foot of the Rocks, present day Appleton Street, Locke roused 
the troops in the early morning of April 19, 1775, and headed to Lexington. This 
area is the start of the Arlington Heights neighborhood and business district and is 
the gateway to the Heights. Arlington became a charter member of the Battle Road 
Scenic By-Way Committee in 2013, which promotes and enhances tourism along 
the length of the Battle Road area. Master Plan, p. 100. This proposed hotel is at 
the “Foot of the Rocks”, one of the twenty-one (21) places in Arlington along the 
scenic byway with a significant potential to attract tourism and overnight guests. 

There are no hotels in this area of Town. This is an opportunity for the Town to 
capture a significant portion of the tourism business from the three large hotels in 
Lexington, the Quality Inn, Aloft and Element. Consideration should be given to 
the small businesses, including the small restaurants in Arlington that are clearly 
suffering from the effects of the pandemic that would benefit from the revenue from 
out-of-town guests staying at the hotel and frequenting their businesses. 

6. As noted in the Master Plan commissioned by this Board, Arlington’s various 
theatres attract out-of-town visitors who spend significant funds in nearby shops, 
restaurants and service businesses. Master Plan, p. 99. With attractive and 
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available lodging, out-of-town visitors traveling a distance could extend their stays 
and provide additional business for the local businesses. 

7. This project will provide residents and visitors with a sit-down restaurant, lodging 
and additional customers for the businesses located in the Heights. This is 
significant given the likely business closures that have resulted and may result due 
to the pandemic. In the Master Plan adopted by the Board on February 4, 2015, a 
key finding of the committee was and is that Massachusetts Avenue has the capacity 
for growth. One of the Master Plan goals for economic development is to 
“maximize the buildout potential of commercial and industrial properties.” Master 
Plan, p. 95. One of the long-term goals of the Town in Arlington Heights is to 
“redevelop key commercial sites with high-value retail and mixed-use structures.” 
Master Plan, p. 100. This proposed project comports with the findings and goals 
of the Master Plan. 

8. The hotel is indeed unique in that it generates a hotel tax of 5% on the nightly room 
rate paid directly to the Town. Moreover, the proposed project will be an overall 
addition to the tax base without any offset for the use of Town services. The 
applicant suggests that this project encourages “an orderly expansion of the tax base 
by utilization, development, and redevelopment of land.” Article 1, Section 1.2. 

With respect to site lines and visibility, the revised plans show the flattening of the entrance 
and visibility to Clark Street such that pedestrians will have safe access. 

Accordingly, the applicant suggests that the setback and the extensive buffer and plantings 
proposed provide a more than adequate setback and buffer for this project. This Board most 
recently in Docket No. 3625 for the project at 882-892 Massachusetts Avenue exercised its 
discretion under the Bylaw and approved the grant of a special permit for a mixed-used 
development with a side yard setback less than that required by Section 5.3.8(A) along Lockeland 
Avenue without any articulation of “conditions unique” to the proposed project. The proposed 
setback for this project is de minimus and there are substantial and compelling conditions unique 
to this project to warrant relief. 

The applicant cannot provide for a greater setback on the Clark Street side of the property 
and proceed with this project. Accordingly, the Board must balance the overall benefits of this 
project as detailed hereinabove and the uniqueness of the project in determining whether the 
revitalization of this area supports the exercise of its discretion as to the Clark Street setback. The 
applicant suggests that clearly the Board can reach a conclusion that there are specific conditions 
“unique to the proposal” and that the numerous Project benefits warrant the exercise of its 
discretion to reduce the Clark Street setback. If the Board does not do so, the applicant is unable 
to proceed with the project. Frankly, I would suggest that if the Board does not do so, the failure 
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to do so will be viewed as “arbitrary and capricious” in light of other projects where such relief 
was granted. 

Finally, this proposed project is in clearly in keeping with the key findings in the Master 
Plan authored at the direction of this Board, including without limitation, the fact that: (a) 
Massachusetts Avenue “can support mixed-use development commensurate with its function as 
Arlington’s primary commercial corridor”; (b) “increased density through greater building heights 
and massing would benefit the corridor from an urban design perspective and benefit the Town 
from a fiscal perspective”; and (c) “Arlington’s growth management priorities must be 
Massachusetts Avenue . . This Board authorized the development of this plan and should 
implement it. 

The applicant suggests that this project comports with the purposes of the Bylaw to, inter 
alia , “achieve optimum environmental quality through review and cooperation by the use of 
incentives, bonuses and design review; and to preserve and increase its amenities and to encourage 
an orderly expansion of the tax base by utilization, development and redevelopment of land.’®'The 
proposed project also comports with the Master Plan commissioned by the Town. 

• Driveway 

Pursuant to the Board’s request, Plan C-2 - the site layout plan, provides additional detail 
as to the driveway, including the slope and driveway clearance. As previously noted, the driveway 
slope is well below Department of Transportation requirements. 

A site plan is attached which indicates the size of the service truck the site can 
accommodate and the turning radius. 

• Existinu 1 fees. Proposed Pkmhims and Trees and Retaining Wall 

There are three (3) trees which make up the existing canopy. They are identified on plan 
C-l - Existing Conditions Plan. The largest tree is located on a property abutting the proposed 
hotel site. The overhang may be trimmed but the tree will not be removed. 

The tree in the center of the plan is in the middle of the proposed driveway. It will be 
removed. The intention is to retain the tree near the right property line. Provided, however, this 
will depend ultimately on construction considerations and the health of the tree. All of these trees 
are Norway Maples. 

The applicant is substantially increasing the landscaped areas, specifically by 40%. 
Numerous trees will be placed along the rear property line, including Blue Pines, which will 
provide more screening particularly during the winter months. 
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The landscape plan attached as LI.2 identifies the proposed trees and plantings and the 

sizes. 

The building inspector has reviewed the retaining wall on the plans and advised it is in 
compliance with the Bylaws. 

• Landscaping and Open Space Calculations 

Plan C-2 contains, inter alia , the open space and landscaped area calculations. The proposal 
provides for 19.4% open space or 4,492 square feet of open space, which consists of 1,933 square 
feet of landscaped space, 2,315 square feet of patio space and 244 square feet of sidewalk. 


• Elevations 


Renderings for various street views are enclosed as well as building elevations. See plans 
A.4.1 and A.4.2. 


• Delivery Protocols 


As detailed hereinabove, the updated submittals provide information as to the size truck 
that can safely travel into the rear of the site. 

In addition to rubbish disposal trucks, which will access the site, there will be vehicles 
delivering food to the restaurant, as well as vans delivering linens and cleaning supplies. The 
vehicles, with the exception of the rubbish truck, will be substantially smaller in size and will have 
the ability to utilize the front or rear driveways for loading and unloading. 

The applicant will use his best efforts to schedule deliveries midday between 8:30 a.m. and 
2:00 p.m. Llowever, deliveries and rubbish removal will not occur before 7:00 a.m. or after 7:00 
p.m. Monday-Saturday. 

• Shadow Study 

The petitioner has previously provided the Board with a shadow study. Subsequently, a 
resident, Don Seltzer, who is not an abutter to this proposed development, submitted an “Extended 
Shadow Study for Hotel Lexington Project,” so-called. He has apparently updated his conclusions. 
I reiterate that Mr. Seltzer is not an expert in the field and his submission is not competent evidence 
upon which the Board may rely. The Board is required to consider reports and studies prepared 
by experts in the respective fields. As the attorneys on the Board well know, the Board plays the 
role of “gatekeeper” with the responsibility as a matter of law to ensure the expert testimony is 
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both reliable and relevant. Clearly, Mr. Seltzer’s testimony is not reliable as he is neither an expert 
in the field nor impartial. Using his theory, the applicant would be able to perform its own traffic 
study if the applicant believed he/she was competent enough to prepare traffic counts, collect data, 
analyze the data and opine. This is not how it is done for obvious reasons. 

The enclosed shadow study was updated based on the site topography and not a flat plane. 
The study was prepared by Lincoln Architects, a qualified expert in the field. 

• Traffic Impact Report 

Michael Santos, a professional engineer and a certified professional traffic operations 
engineer associated with BSC Group, Inc., has previously submitted a traffic information summary 
dated January 16, 2020. 

In his January 16, 2020 summary, he concluded that: (a) the proposed project is expected 
to have a minimal impact on the surrounding roadway network through most of the day; (b) the 
periods that would experience the most impact will occur during off-peak commuter hours, i.e. 
hotel check-in and check-out; (c) the proposed restaurant will have the highest impact after the 
weekday evening commuter peak hours when traffic volumes are typically lower; (d) there will be 
no right turns from the parking area onto Clarke Street northbound; and (e) all deliveries and trash 
removal service will occur onsite. 

The applicant previously provided to Director Raitt and Chairman Muse of the Traffic 
Advisory Committee, the letter prepared by Mr. Santos dated July 22, 2020, which responds to 
two questions raised at the July 6, 2020 hearing. The two questions raised were : (a) traffic 
volumes at the intersection of Massachusetts Avenue/Lowell Street; and (b) pedestrian and bicycle 
counts conducted in February, 2020. 

In his July 22, 2020 letter, Mr. Santos concludes that traffic operations at the intersection 
of Massachusetts Avenue at Lowell Street would continue to operate well below capacity and 
would experience slightly increased delays. 

Mr. Santos concludes that pedestrian and bicycle activity will not materially change the 
results of the operations analysis or the conclusions presented. 

The construction plan set to be submitted to the Board shall also include wayfaring signage, 
which will include no right turn onto Clark Street and appropriate enter and do not enter signs for 
the Massachusetts Avenue entrance. 
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• Plan Revisions 

The architectural plans have been revised to reflect various comments from the Board 
members and residents. Some of the revisions include the reduction in height of the front bay 
windows, the widening of the band around the front of the building, change in style of the rear 
fourth floor windows, relocation of the equipment screening on the roof, additional shrubbery and 
landscaping at the front and side of the property, a change in materials for the railing and the 
balcony level of the fourth floor, and the removal of the sign facing Clarke Street. 

• Submittals 

Enclosed are the following additional submittals and/or information as requested by the 

Board: 

a. Updated plan set, which includes a key for the proposed exterior construction 
materials. There also was a request to change the materials for the railing at the 
balcony level at the fourth floor. The railing has been changed to tempered 
glass. 

b. Building elevations, 

c. July 22, 2020 letter from BSC Group, which was previously provided to 
Director Raitt and Chairman Muse. 

It is now time to render a decision on this project. On behalf of the applicant, I thank the 
Board and Ms. Raitt for the significant amount of time and input they have provided on this project. 


MWO/ccg 

Enclosures 

6214 

cc: James F. Doherty 
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July 22, 2020 


Town of Arlington Redevelopment Board 
730 Massachusetts Avenue Annex 
Arlington, MA 02476 

RE: 1207-1211 Massachusetts Avenue 

Traffic Study Response 

Dear Arlington Redevelopment Board: 

This letter is in response to comments that were brought to BSC’s attention related 
to the traffic study we prepared for the proposed hotel development at 1207-1211 
Massachusetts Avenue (the “Project”). The two issues that were raised include the 
following: 

• Traffic volumes at the intersection of Massachusetts Avenue/Lowell Street 

• Pedestrian and bicycle counts conducted in February 2020 

Traffic Volumes at Massachusetts Avenue/Lowell Street 


Due to the ongoing COV1D-19 pandemic, reliable traffic data could not be 
conducted at the intersection of Massachusetts Avenue at Lowell Street for the Traffic 
Impact and Access Study (TIAS) prepared for the Project. In lieu of traffic data collection 
efforts, historical traffic data was obtained from the most recent available traffic study that 
provided traffic counts along Lowell Street. 

The traffic counts used in the operations analysis for the intersection of 
Massachusetts Avenue at Lowell Street were obtained from a traffic impact study prepared 
in 2016 for a residential development located at 19R Park Avenue. The traffic volumes used 
in that study were based on counts conducted in October 2016. That traffic study included 
weekday morning and evening peak hour turning movement volumes for the intersection of 
Park Avenue/Lowell Street/Westminster Avenue/Bow Street. The traffic volumes along the 
Lowell Street leg of that intersection were adjusted upwards by 2 percent per year and used 
in the analysis prepared for the proposed hotel development. The through movements along 
Massachusetts Avenue at the intersection with Lowell Street were balanced from the traffic 
counts conducted at the intersection of Massachusetts Avenue/Appleton Street/Appleton 
Place conducted in 2020. 

To provide an updated and more conservative analysis, BSC increased the 2025 
Build Condition turning movements at the intersection of Massachusetts Avenue at Lowell 
Street by 30 percent. The following table presents the updated traffic operations analysis 
with the 30 percent increase in turning volumes at the intersection: 


803 Summer Street 
Boston, MA 02127 

Tel: 617-896-4300 
800-288-8123 

www.bscgroup.com 
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Traffic Operations Analysis Summary 
Massachusetts Avenue at Lowell Street 
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As shown in the table above, traffic operations at the intersection of Massachusetts 
Avenue at Lowell Street would still operate well below capacity and would experience 
slightly increased delays when compared to the results that were presented in the original 
T1AS prepared for the Project (a 4.9 second increase during the weekday morning peak hour 
and a 3.7 second increase during the weekday evening peak hour along the Lowell Street 
southbound approach). Based on this conservative analysis, vehicular operations at the 
intersection are expected to be acceptable, with maximum queues of around 3 vehicles 
during the peak hours. The applicable operations analysis worksheets are provided as an 
attachment to this letter. 

Pedestrian and Bicycle Counts 


Pedestrian and bicycle counts were conducted concurrently with the February 2020 
TMCs. There was a comment made that pedestrian and bicycle activity may have been low 
when the counts were conducted due to the prevailing weather conditions and temperatures. 

Pedestrian activity along Massachusetts Avenue during the peak hours is related to 
people walking to/from bus stops, local businesses, and for leisure purposes. Bicycle 
activity is mostly related to commuting patterns and recreational activity. The seasonality of 
pedestrians during the peak hours is less likely to fluctuate due to many people needing to 
use public transportation for commuting purposes and to access local businesses throughout 
the year. Bicycling is affected by seasonality due to people being less likely to ride in 
inclement weather. People are more likely to use public transportation and personal vehicles 
for commuting purposes. Bicycling for recreational purposes will also decrease during the 
colder months. 

Adjustments to pedestrian and bicycle activity will not materially change the results 
of the operations analysis or the conclusions presented in the TIAS. A qualitative evaluation 
of the pedestrian and bicycle infrastructure is better suited to addressing existing geometric 
and safety deficiencies, which do not require a technical analysis based on count data 
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collected over the course of a few hours during the peak periods on a specific day. 

Please do not hesitate to contact our office with any inquiries you may have. 

Very truly yours, 



BSC Group, Inc. 

. - 


Michael A. Santos, PE, PTOE 
Project Manager 


cc: James F. Doherty 

Mary Winstanley O'Connor 


Attachments: 

Intersection Operations Analysis Worksheets 
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Krattenmaker O'Connor & Ingber P.C. 

ATTORN EYS AT LAW 


August 12, 2020 


One McKinley Square 
Boston, Massachusetts 02109 
Telephone (617)523-1010 
Fax (617) 523-1009 

Charles G. Krattenmaker, Jr 
Mary Winstanley O’Connor 
KennethIngber 

Of Counsel: Raymond Sayeg 


VIA EMAIL 


Jennifer Raitt, Director 
Department of Planning and Community 
Development 
Town of Arlington 
730 Massachusetts Avenue 
Arlington. MA 02476 

Re: August 6. 2020 Report by the I ransportalion Advisory Committee 

Docket No. 3602 

Dear Director Raitt: 

I am responding on behalf of the applicant to the report prepared by the Transportation 
Advisory Committee dated August 6, 2020, which I did not receive until the afternoon of 
August 10, 2020 (hereinafter referred to as “TAG” and the “Memorandum”, respectively). 

1 will respond to TAC’s comments in the order in which the comments appear in the 
Memorandum: 

• Massachusetts Avenue at Appleton Street and Appleton Place 

The issues at this intersection were not created by the applicant and will not be further 
negatively impacted by the proposed project. It is the applicant’s understanding that 
the unusual geometry of the intersection and glare were the primary cause of the 
unfortunate bicycle fatality at this intersection. 

The duty to improve this area is the responsibility of the Town. Frankly, I would have 
expected that TAC would have by now focused on safety improvements that will 
benefit all residents and businesses that utilize this area. To attempt to shift this burden 
to the applicant is inequitable and inappropriate. 

The applicant has agreed to pay the Town of Arlington thirty percent (30%) more than 
the fair market value of the property at 1207 Massachusetts Avenue, a property I would 
suggest would otherwise have little marketable value. 


!00082607 1 


1 respectfully suggest that the attempt to extract from the applicant funds for “mitigation 
improvements” at this site constitutes an impermissible tax and/or impermissible fee. 



Krattenmaker O'Connor & Ingber P.C. 


Jennifer Raitt, Director 
August 12, 2020 
Page 2 


In (irettltT Dcve/oners Association. Inc, r Town of l-'ranklith 49 Mass. App. 

Ct. 500, 502 (2000), the Appeals Court affirmed the lower court ruling that requiring a 
developer to pay a "school impact fee” to ensure that the proposed development bore a 
proportionate share of the cost of capital facilities necessary to accommodate the 
residences it was building and to promote and protect public health, safety and welfare 
was invalid. 

The Appeals Court held that the attempt to charge the developer a fee was without 
basis. In dicta, the Appeals Court stated that fees “share common traits that distinguish 
them from taxes: [1 ] they are charged in exchange for a particular governmental service 
which benefits the party paying the fee in a mannertrot shared by other members of 
society"; [2] they are paid by choice, in that the party paying the fee has the option of 
not utilizing the governmental service and thereby avoiding the charge; and 13] the 
charges are collected not to raise revenue but to compensate the government entity 
providing the services for its expenses.” Quoting Emerson College v. Boston , 391 
Mass. 415, 424-425 (1984). 

Here, the applicant is not seeking any particular government services but, as a condition 
of the proposed project, is being asked to essentially pay a fee to obtain the special 
permit for the project for traffic mitigation measures neither occasioned nor 
exacerbated by the proposed project and for measures that clearly are shared by other 
residents in the Town. 

This attempt to extract the costs for the mitigation measures is patently unfair and, I 
would suggest, based on the traffic impact study wholly inappropriate. 

Any mitigation measures which the Town decides to take at this intersection will be 
funded, in part, by the substantial increase in real estate taxes once the site is developed 
and the hotel tax the Town will collect. 

The Town has determined that improvements are necessary at this intersection 
irrespective of any other uses in the area. It is the Town’s obligation, not the 
applicant’s, to address and fund any measures. To expect the applicant to do so is 
patently unfair and an improper attempt to extract from the applicant a fee to address a 
long-standing issue that the applicant neither created nor will exacerbate by his 
proposed use. 
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Parking and Traffic 

Clearly, Town Meeting when it voted to grant to the Board the ability to reduce parking 
in business, industrial and multifamily residential zones to twenty-five percent (25%)of 
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the parking required in the table of off-street parking regulations (Article 6, Section 
6.1.5) understood that customers visiting the businesses at these mixed-use 
developments would be parking on the public streets of Arlington. 

I would suggest to you that the patrons of the proposed restaurant that do not walk to 
the site will be parking on public streets in the area much like: (a) the prospective 
patrons of the pub at 1314 Massachusetts Avenue for which a special permit was 
recently approved; and (b) the prospective patrons of the retail marijuana dispensary 
that was approved at 1386 Massachusetts Avenue. 

This Board issued a special permit for the proposed use at 1314 Massachusetts Avenue 
and concluded that patrons could park on streets surrounding the area. This Board 
approved the marijuana dispensary which will offer twelve (12) spaces for a business 
expected to generate “105-160 customers per hour” and an increase of one hundred 
forty-two (142) vehicles to the site or two hundred eighty-three (283) trip ends. These 
two special permits will result in substantial increased traffic in the area, including at 
an intersection (Park Avenue and Massachusetts Avenue) which is heavily travelled. 

On July 20, 2020, this Board approved a special permit for 882-892 Massachusetts 
Avenue, a project directly across from Arlington High School, which would require 
thirty (30) spaces, twenty-four (24) of which spaces would be required for prospective 
residents, who will be primarily exiting and entering the site during the peak a.m. and 
p.m. hours and while students are walking to Arlington High School. 

I want to be clear; I am a proponent of the orderly expansion of the commercial space 
along Massachusetts Avenue. It is in keeping with the goals outlined in the 2015 
Master Plan. However, applicants need to be treated equitably and fairly. 

Here, you have a use that by its very nature is not introducing vehicles into the roadway 
during the morning commute or during school hours. This is a hotel in which checkout 
is usually 11:00 a.m. or noon and check-in which is at 3:00 p.m. or 4:00 p.m. In 
addition to the off-peak hours, hotel guests check out and in at staggered times. 

The restaurant patronage would generally occur during the evening hours. 

Here, the applicant is proposing twenty-four (24) parking spaces, exclusively serviced 
by a valet with the ability to have eight (8) tandem spaces. Contrary to the conclusion 
of TAC, the applicant’s civil engineer has confirmed that the eight (8) tandem spaces 
can be accommodated. 
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Unfortunately, it appears that TAC was not provided the applicant’s transportation 
demand management plan or the updated information concerning employee parking 
submitted by the applicant. 

In any event, the traffic study done by BSC Group concludes that "no additional 
mitigation or capacity enhancements are necessary at the study intersections or on the 
surrounding transportation infrastructures to accommodate the Project.’’ 

The criteria you must consider in deciding whether to grant the special permit requested 
includes a determination whether “the requested use will not create undue traffic 
congestion or unduly impair pedestrian safety.” (emphasis supplied). Bylaw, 
Article 3, Section 3.3.3(c). 

As a matter of fact and law, this means to deny this permit on the basis of traffic 
congestion that you must make specific findings, not that the proposed use will create 
some traffic congestion but that the purported additional traffic will result in excessive 
traffic congestion. 

The expert evidence presented establishes that the proposed project will not create 
excessive traffic congestion. No objective evidence has been presented which will 
enable the Board to make a finding that the proposed project will create undue traffic 
congestion. Indeed, I would suggest that the decisions referred to above prevent the 
Board from reaching such a conclusion. Accordingly, the applicant satisfies this 
criteria of the Bylaw. 

® Standards in the Industry 


It is accepted practice to utilize trip generations of former uses of a property to ascertain 
the additional trip counts. Should the applicant be penalized because 1207 
Massachusetts Avenue has not been utilized? 

In the unfortunate event that there are closures in the Town of other buildings and/or 
businesses particularly related to business hardship due to the pandemic, is the Board 
going to adopt a position ignoring the industry adopted method for determining 
additional trips as provided for by the ITE? 

If the position of the Board is to adopt this position, the likelihood of anyone purchasing 
1207 Massachusetts Avenue, a nonconforming undersized lot, which as a matter of law 
under the Bylaw can only be developed as a mixed-use development will not likely 
occur. 
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Moreover, the applicant’s traffic engineer applied a 2% traffic growth for his five year 
projection, which is a very conservative growth rate even if you were to remove the 
trips generated by 1207 Massachusetts Avenue from the calculation. The applicant’s 
traffic engineer has informed me that a one percent traffic growth rate for a highly 
developed urban area like Arlington would be more typical. Here, he utilized a five- 
year projection with a 2% traffic growth rate. 

• Pedestrian/Bicycle Volumes 


The archives of WBZ news indicate that the weather on Tuesday, February 4, 2020, 
the date used for the collection of data for the traffic impact study, was, in fact, in the 
high 40’s. Such weather would result in an increase in pedestrian and bicycle traffic 
for a winter day. I submit it is disingenuous to suggest otherwise. 

There is a flashing light at the intersection of Appleton Street, Appleton Place and 
Massachusetts Avenue that can be utilized by cyclists and pedestrians. 

As Mr. Santos opines in his letter of July 22, 2020. which supplements his report, 
"adjustments to pedestrian and bicycle activity will not materially change the results of 
the operations analysis or the conclusions presented in the TIAS.” Further, Mr. Santos 
states that the number of bicyclists and pedestrians in the area is not “relevant to 
determine improvements” at the intersection of Appleton Street, Appleton Place and 
Massachusetts Avenue. The Town is intending to make improvements irrespective of 
whether this project is developed. 

As set forth hereinabove, Article 3, Section 3.3.3(c) requires that you consider and 
determine whether the proposed use by the applicant will “ unduly impair pedestrian 
safety.” (emphasis supplied). Bylaw, Article 3, Section 3.3.3(c). The inquiry is not 
whether the project will have some impact but whether the proposed project will impair 
pedestrian safety to an unwarranted degree. 

No object evidence has been presented which would enable this Board to make a 
finding that the project will impair pedestrian safety to an unwarranted degree. 
Accordingly, the applicant satisfies this criteria in the Bylaw. 

• Improvements 

The applicant will agree to the following improvements at his cost and expense: 

o The repair of the sidewalk/curb between Massachusetts Avenue and the project 
along the site frontage of Clark Street. 
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o The installation of an ADA-compliant ramp and a detectable warning panel only 
on the corner of Clark and Massachusetts Avenue abutting his property. 

o Installation of a sidewalk on the east side of the semi-circle driveway. However, 
due to grade issues, the sidewalk will require the installation of several steps. This 
approach from the east will not be handicapped accessible. The handicapped 
accessible ramp will be available for access. 

o The driveway slopes, as confirmed by the applicant’s civil engineer, comply with 
the ADA. Further, all public access to the property is ADA complaint as confirmed 
by the applicant’s civil engineer. In any event, this is a building department 
compliance issue. 

In advance, I thank the Board and Director Raitt for their consideration of this application. 

It is now time to make a decision on this project. 


MWO/ccg 

6214 
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From: Mary O'Connor <moconnor@koilaw.com> 

To: Jenny Raitt <JRaitt@town.arlington.ma.us> 

Cc: Doug Heim <DHeim@town.arlington.ma.us> 

Date: 08/13/2020 10:02 AM 

Subject: RE: Lexington Hotel - 


caution: This email originated from outside of the Town of Arlington's email 
system. Do not click links or open attachments unless you recognize the REAL 
sender (whose email address in the From: line in "< >" brackets) and you know 
the content is safe. 


Dear Jenny, 

Thank you for forwarding the email chain. The Commission's request that the ARB postpone a vote on the request for 
the requested special permit for this project so the Commission may review the project is wholly inappropriate for several 
reasons. The ARB's responsibility is to apply the criteria set out in Article 3, Section 3.3.3 in determining whether a 
special permit should issue. Any review as to compliance with the standards set out in 521 CMR 1, et seq. is premature as 
the 90% plans are not complete at this point and need not be complete at this point for approval. Further, and more 
importantly, it is the duty of the Arlington building Inspector, not the ARB, to determine whether the proposed project is 
in compliance with applicable building codes, including the above referenced statute. 

As you know, the building inspector must determine that the project complies with applicable building codes and the 
AAB requirements before issuing a building permit and before issuing a certificate of occupancy. 

Perhaps the Commission would be better able to provide commentary when they review more detailed plans and have an 
opportunity to review 521 CMR 1, et seq. in greater detail. By way of example, 521 CMR 23.8 provides that were valet 
parking facilities are provided, 521 CMR 23.2 and 521 CMR 23. 4. 7, the provisions which reference the provision of 
handicapped parking spaces and van spaces, do not apply. 

I appreciate the work and dedication of the Commission. However, any attempt at this juncture to prevent action on 
this request for a determination on the special permit by the ARB sending it to the Commission for consideration would 
be an abuse of authority, arbitrary and capricious. Further, any attempt to derail a vote on this project by postponing it, I 
suggest, rises to the level of constituting a violation of Mr. Doherty's right to procedural due process, substantive due 
process and equal protection and treatment under the applicable laws and regulations. 

Please feel free to contact me if you need to discuss this matter further. Kindest regards. Mary 


Mary Winstanley O'Connor, Esq. 
Krattenmaker O'Connor & Ingber P.C. 
One McKinley Square, Fifth Floor 
Boston, MA 02109 
Telephone 617.523.1010 Ext. 223 
Fax 617.523.1009 
moconnor @ koilaw.com 
www.koilaw.com 


This email may contain privileged and confidential information intended only for the named recipient. If you 
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are not the named recipient, or if you have received this email in error, please immediately notify us and delete 
this email from your computer (including temporary electronic storage folders, sometimes called "Trash,” 
"Deleted Items," or "Recycling Bin") and throw away any printed copies. This email (including any 
attachments) does not contain or constitute an electronic signature except where specifically so stated. Thank 
you. 

From: Jenny Raitt <JRaitt@town.arlington.ma.us> 

Sent: Thursday, August 13, 2020 6:58 AM 
To: Mary O'Connor <moconnor@koilaw.com> 

Subject: Fwd: Lexington Hotel - 

Do you also want to respond to this in your letter? 


Begin forwarded message: 

From: Paul Raia < paulraiaphd( a)g mail.com > 

Date: August 11, 2020 at 2:29:03 PM EDT 
To: Jenny Raitt < J Raitt@town.arlin g ton.ma.us > 

Cc: Cynthia DeAngelis <c vnthia.dean g elis@icloud.com > 

Subject: Re: Lexington Hotel - 


caution: This email originated from outside of the Town of Arlington's 
email system. Do not click links or open attachments unless you 
recognize the REAL sender (whose email address in the From: line in "< 
>" brackets) and you know the content is safe. 


Jenny, 

Thank you for this information. 

I am a novice regarding the steps involved in getting a building permit. I just wanted to make sure that the 
Disabilities Commission had an early opportunity to review the interior and exterior proposal before a 
permit is granted to the Lexington Hotel. 

We would like to share our technical knowledge and life experiences so that any proposed building in 
Arlington meets ADA regulations, follows inclusive design principles, and is in the spirit of Arlington as an 
officially designated "Age Friendly Community". 

Again, thank you for helping me to understand the process. 

Be well, 

Paul Raia 

Sent from my iPhone excuse typos 


On Aug 11, 2020, at 9:27 AM, Jenny Raitt < JRaitt@town.arlin g ton.ma.us > wrote: 
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Paul, 

The development is under review by the Redevelopment Board which issues Special Permits. If 
a permit is granted, the proponent files an application for a building permit through the 
Department of Inspectional Services. I would be glad to share your letter with the Building 
Inspector as well. 

Jenny 


On Aug 11, 2020, at 9:18 AM, Paul Raia < paulraiaphd@ g mail.com > wrote: 


caution: This email originated from outside of the Town 
of Arlington's email system. Do not click links or 
open attachments unless you recognize the REAL sender 
(whose email address in the From: line in "< >" 
brackets) and you know the content is safe. 


Question. Should our letter also go to the Town Board that grants building 
permits? 


Thanks, 
Paul Raia 


Sent from my iPhone excuse typos 


On Aug 11, 2020, at 8:50 AM, Jenny Raitt 
< JRaitt@town.arlin g ton.ma.us > wrote: 


Jill and Commissioners, 

Thank you for your comments to the Board. We will share and 
discuss these comments with the applicant and will be in touch to 
follow-up accordingly. 

Regards, 

Jennifer Raitt 

Director, Department of Planning and Community Development 
Town of Arlington 


From: "Jillian Harvey" < JHarvev@town.arlin a ton.ma.us > 

To: "Cynthia DeAngelis" <c vnthia.dean a elis@idoud.com >. 
abunnell@town.arlin a ton.ma.us. klau@town.arlin a ton.ma.us. 
"Jenny Raitt" < JRaitt@town.arlin a ton.ma.us > 

Cc: "Paul Raia" < paulraiaphd@ a mail.com >. "Paul Parravano" 
<paulp @mit.edu >. "Maureen" < Maureenhilaire@verizon.net >. 
"Darcy Devney" < dcd.alist@ a mail.com >. "ellen leigh" 

< ellen.Iei a h3@ g mail.com >. "Liza Evaluation Researchers" 

< evaluationresearchers@ a mail.com >. "Michael Rademacher" 
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< mrademacher@town.arlin a ton.ma.us >. "Douglas Heim" 

< dheim@town.arlin a ton.ma.us >. "kerrie fallon" 

< fallonkl@edinbur a center.or a>. "Karen Mathiasen" 

< karen mathiasen@alum.mit.edu >. "Grace Carpenter" 

<a mcarpenterl@ g mail.com > 

Date: Fri, 07 Aug 2020 12:16:23 -0400 
Subject: Re: Lexington Hotel - 

Good afternoon, 

I am forwarding along this email on behalf of the Disability 
Commission. Please see below. 

Thank you, 

Jillian 

Jillian Harvey 
She/Her/Hers 

Diversity, Equity and Inclusion Coordinator 

Health and Human Services 

27 Maple Street 

Arlington, MA 02476 

781-316-3250 

i harvev@town.arlin a ton.ma.us 

www.arlin q tonma. a ov 


From: Cynthia DeAngelis < c vnthia.dean a elis@icloud.com > 

To: 

Cc: Jillian Harvey < JHarvev@town.arlin a ton.ma.us >. Paul Raia 
< paulraiaDhd@ a mail.com >. Paul Parravano < paulp @mit.edu >. 
Maureen < Maureenhilaire@verizon.net >. Darcy Devney 
< dcd.alist@ a mail.com >. ellen leigh < ellen.lei a h3@ a mail.com >. 
Liza Evaluation Researchers 

< evaluationresearchers@ a mail.com >. Michael Rademacher 
< mrademacher@town.arlin a ton.ma.us >. Douglas Heim 
< dheim@town.arlin a ton.ma.us >. kerrie fallon 
< fallonkl@edinbur a center.or a>. Karen Mathiasen 
< karen mathiasen@alum.mit.edu >. Grace Carpenter 
<a mcarpenterl@ a mail.com > 

Date: Fri, 7 Aug 2020 11:58:19 -0400 
Subject: Lexington Hotel - 


CAUTION: This email originated from outside of the Town of 
Arlington's email system. Do not click links or open 
attachments unless you recognize the REAL sender (whose 
email address in the From: line in "< >" brackets) and you 
know the content is safe. 


Dear Andrew, Kin Lau and Jenny, 

I am the Chair of the disability commission of the Town of 
Arlington. We are an appointed group of commissioners by the 
Town Select Board to insure that our community complies with 
ADA and other compliance as it relates to all areas of disability 
and inclusion. I am writing to you on behalf of the commission. 

Recently, we received a complaint that includes the following: 

I would like to bring to your attention the pending Hotel 
Lexington proposal before the redevelopment board. It does not 
appear that the applicant has bothered to provide any 
accessible rooms in the 50 room hotel. The latest plans show 
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very small rooms with passage ways between the furniture of 
not more than 24". The bathrooms with doors swinging inward, 
do not seem to meet ADA standards. 

There is a single Handicapped parking space in the rear lot, 
located on a steep (at least 5%) driveway. From my limited 
understanding of state requirements for accessibly, these 
conditions fall woefully short of compliance. 

The Commission would ask that the vote with the 
redevelopment board be postponed until the commission can 
review the plans and ensure that the plans are both ADA 
compliant and inclusive. 

We have not as yet studied the plans at at first glance, it would 
appear they would need 3- HP accessible rooms with at least a 
"wheel-in-shower", which is not obvious in the plans. 

As a 50 room hotel, the developer is asking for a variance to 32 
spaces. (AAB rules say if 26-50 spaces, 2 must be HP). 

We invite both the developer and whoever they feel is 

necessary to our next meeting. They may contact Jill Harvey 

above. Our meetings are the third Wednesday of the month 

from 4-6.1 will be putting the developers plans on the agenda 

for this month. Commissioners, please review in preparation at: 

HttPs://www.arlin a tonma. a ov/Home/ComDonents/New/News/9931/3864 

Our interest is to work collaboratively with the developer and 
the town so that mistakes are not made that ultimately are not 
in the best interest of our community and its citizens and 
visitors with disabilities. 

We look forward to hearing from you soon. 

Feel free to call me should you need to discuss this further. 


All the Best, 

Cynthia 

Cynthia DeAngelis, M.Ed. 

Educational Consultant 
339-368-0931 

c vnthia.dean a elis@icloud.com 

Helping Students Achieve Success 
Helping Parents Make Informed Decisions 
Helping Educators Find Unique Solutions 
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